
PAY OR PLAY? 
Navigating the Health Care Reform 

Mandates 
 

Are you ready?  The real impact of health care reform kicks in 
starting in 2014.  This presentation will lead you through the 
maze of new requirements and help you identify and evaluate 
the best options for your business. 

 

We will cover these topics: 

Calculating the true cost of the penalties 
Determining your exposure to penalties 
Evaluating your current health benefit plans 
Presenting the options 

 

Presented by: Edie Lindsay, General Counsel, Paragon Benefits, Inc. 
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HEALTH CARE REFORM:   EMPLOYER PAY-OR-PLAY PROVISIONS
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STEP ONE: Determine whether the employer is subject to the pay-or-play requirements 

STEP 

ONE 

Does employer have at 

least 50 full-time 

equivalent employees? 

NO 

PENALTY 

 

CALCULATING “50 FULL-TIME EQUIVALENT EMPLOYEES”: 

WHAT IS A “FULL-TIME EQUIVALENT” (FTE) EMPLOYEE? 

An employee is full time if he or she works at least 30 hours a week.  In addition, 2 or more part-time 

employees will be counted as FTE employees based on adding their hours of service together.  (For 

example, 2 part-time employees who each work 15 hours per week will be treated as 1 FTE.) The number 

of full-time employees is calculated on a monthly basis.  These calculations are addressed on the Excel 

worksheet. 

WHICH EMPLOYEES DO I COUNT? 

 Count all common law employees of the company and all of its affiliates (subsidiaries, parent company, 

brother-sister companies, joint ventures with common ownership, etc.) 

 Count the employees who worked during the prior year to determine if the pay-or-play requirements will 

apply in the current year.  (Example: Count employees during 2014 to determine 2015 liability.) For 2014, 

it is permissible to count employees for any 6-consecutive-month period in 2013. 

WHICH HOURS DO I COUNT? 

 Count all hours for which an employee is paid (or entitled to be paid) for duties performed for the 

employer. 

 Count all hours for which an employee is paid (or entitled to be paid) for vacation, holidays, sick leave, 

disability, jury duty or other paid leaves of absence. 

 Special rules apply for educational organizations, commission-based employees, transportation 

employees and other special situations. 

WHAT ABOUT TEMPORARY OR SEASONAL EMPLOYEES? 

 Count temporary employees on the basis of the hours worked. 

 Special rules apply to seasonal employees. These rules are addressed on the Excel worksheet. 

CAUTION: The rules above apply ONLY for purposes of determining whether an employer is subject to the pay-

or-play requirements.  Different rules apply for determining which employees are eligible for coverage and 

whether penalties apply. 

NO 
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STEP TWO: Determine whether the employer has to pay the $2000 penalty 
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CALCULATING THE $2000 PENALTY FOR NOT OFFERING COVERAGE TO FULL-TIME EMPLOYEES AND THEIR CHILDREN: 

WHO IS A FULL-TIME EMPLOYEE? 

An employee is full-time if he or she works at least 30 hours a week.  

 However, full-time equivalent employees (FTEs, which were counted in Step One,) are NOT considered full-time 

for this step.  This means that part-time employees are NOT required to be offered coverage under the plan. 

 For employees who work variable hours, it can be difficult to determine whether coverage must be offered. 

(Example: An employee who normally works 20 hours per week is asked to work full-time hours for a period of 2 

or 3 months.  Does that make the employee a full-time employee during this period?  See the “Rules for 

Determining Full Time Status” for more details.) 

WHICH FULL-TIME EMPLOYEES MUST BE OFFERED COVERAGE? 

Generally, the employer must offer coverage to all full-time employees and their dependent children on or before 

the 90th day of employment.  However, the penalty will not apply if the employer offers this coverage to at least 

95% of full-time employees.  (For an employer with fewer than 100 full-time employees, coverage must be offered 

to all but 5 employees.)   

CAUTION:  Remember the general rule is that the employer must offer coverage to ALL of its full-time employees 

(and their children.) The 5% rule is intended to give some leeway in the event the employer inadvertently fails to 

offer coverage when required.  The employer CANNOT use this rule to exclude a specific group of employees. 

ALSO NOTE: If a full-time employee is not offered coverage for himself and his children but the employer offers 

coverage to at least 95% of its full-time employees, and the excluded employee purchases insurance on the 

Exchange and gets a tax credit or subsidy, then the employer will be subject to the $3000 penalty for that employee 

(see Step Three), even though the employer will not be liable for the $2000 penalty. 

 Only the full-time, common law employees of the employer itself must be offered coverage.   Do NOT count 

employees of other members of the affiliated/control group.  (These employees were counted in Step One to 

determine if the employer is subject to the pay-or-play requirements, but they will NOT be counted for 

determining whether the employer has offered coverage to all of its full time employees.)  Shared employees 

within the control group will be subject to special rules. 

 

WHAT ABOUT DEPENDENT COVERAGE? 

 The employer is required to offer coverage to the dependent children of full-time employees (children under the 

age of 26).  There is a transition rule for plans that do not already offer dependent coverage. 

STEP 

TWO 



5 
 

STEP TWO: Determine whether the employer has to pay the $2000 penalty (cont’d) 

  CALCULATING THE $2000 PENALTY: 

WHAT ABOUT DEPENDENT COVERAGE (CONT’D)? 

 The employer is NOT required to offer coverage for spouses.   

NOTE: Many employers do not offer coverage to spouses who have coverage available to them under their own 

employer’s plan.  Continuing this provision is permissible under these rules. 

HOW DOES AN EMPLOYEE QUALIFY FOR A TAX CREDIT OR PREMIUM SUBSIDY ON THE EXCHANGE? 

If the employer does not offer coverage to at least 95% of its full-time employees (and their dependent 

children), employees may purchase coverage on the Exchange. If just one of those employees qualifies for a tax 

credit (see “Qualification for Tax Credits”), the employer may be subject to the $2000 penalty for all of its full-

time employees. 

HOW IS THE $2000 PENALTY CALCULATED? 

If the employer does not offer coverage to all of its full-time employees (and their dependent children), as described in 

these rules, the $2000 penalty is assessed for the entire full-time employee population (even those who were offered 

coverage). 

 The amount of the penalty is multiplied by the number of the employer’s full-time employees. 

NOTE: Although this is called the “$2000 Penalty,” this is the annual amount.  The penalty is actually calculated 

on the basis of the monthly amount ($2000/12=$166.66) for each month that at least one full-time employee 

has purchased insurance on the Exchange and received a tax credit.   

 However, the total count of the employer’s full-time employee population is reduced by 30 before multiplying 

the amount of the penalty by the number of full-time employees. 

EXAMPLE 1: An employer with 75 full-time employees does not offer health plan coverage to any of its 

employees. Only one employee is eligible for a tax credit and purchases insurance on the Exchange for the entire 

year.  The penalty amount will be $90,000 ($2000 X (75-30)). 

EXAMPLE 2: An employer with 75 full-time employees offers health plan coverage to all of its full-time 

employees (and their children).  The SPD states that all full-time employees are eligible.  However, one employee 

who is hired in the middle of the year is not offered coverage due to an oversight by the HR department.  In this 

case, there is no assessment based on the $2000 penalty because the employer has offered coverage to all but 1 

of its full-time employees.  (If this new employee goes to the Exchange and purchases coverage, and the 

employee is eligible for a tax credit, the employer may be liable for the $3000 penalty (prorated on a monthly 

basis) for the months for which that employee gets the tax credit.) 

EXAMPLE 3: An employer with 75 full-time employees offers health plan coverage to all of its full-time 

employees (and their children).  Its subsidiary has 45 full-time employees, but the subsidiary does not offer any 

coverage to its employees during the year.  The parent company (75 employees) will not be subject to the 

penalty.  The subsidiary company (45 employees) would be subject to a penalty of $ 30,000 ($2000 X (45-30)). 

 

WHAT KIND OF COVERAGE MUST BE PROVIDED? 

The Plan must provide benefits for “minimum essential coverage.”  This is NOT the same as “essential health 

benefits.”  There are currently no regulations that require any specific benefits to be offered. 
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STEP THREE: Determine whether coverage meets minimum value requirements 
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UNDERSTANDING THE MINIMUM VALUE REQUIREMENTS AND CALCULATING THE $3000 PENALTY: 

WHAT IS “MINIMUM VALUE”? 

“Minimum value” means that the plan is designed to pay at least 60% of covered benefits on average. This 

means that member cost-sharing (deductibles, copays, coinsurance, etc.) cannot exceed 40% of the expected 

cost of covered benefits (on average).  This is the “actuarial value” of the plan. 

 Minimum value is NOT affected by the portion of the premium paid by the employer or employee.  A plan 

can meet the 60% test even if it is for an employee-pay-all plan. (But it may not be “affordable.” See Step 

Four.) 

 Minimum value does NOT mean that the plan has to provide “essential health benefits.” The 60% test is 

based on whether the plan is, on average, expected to pay 60% of the cost of the benefits it does cover.  

 It DOES mean that cost sharing provisions must be designed to make sure that employees do not pay more 

than 40% of the cost of covered benefits. 

NOTE: The plan’s cost sharing features must comply with the prohibition on annual and lifetime dollar 

limitations. 

ADDITIONAL NOTE: As point of reference, most HDHPs on the market in 2010 exceeded the 60% value and 

most employer plans are valued at more than 80%. 

 The IRS and HHS are required to develop and post an online calculator for determining compliance with the 

60% minimum value test. 

HOW DOES AN EMPLOYEE QUALIFY FOR A TAX CREDIT OR PREMIUM SUBSIDY ON THE EXCHANGE? 

If an employer that is subject to the pay-or-play provisions does not offer its full-time employees (and their 

children) at least one coverage option that meets the minimum value test, the employee may purchase coverage 

on the Exchange.  If that employee qualifies for a tax credit (see “Qualification for Tax Credits”), the employer 

will be subject to the $3000 penalty for that employee. 
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STEP THREE: Determine whether coverage meets minimum value requirements (cont’d)  

 

HOW IS THE $3000 PENALTY CALCULATED? 

If the employer’s plan does not meet the minimum value requirements, the $3000 penalty is assessed for each 

employee who qualifies for a tax credit or subsidy and who purchases insurance on the Exchange.  

 Like the “$2000 Penalty,” the $3000 penalty is the annual amount. The penalty is actually calculated on the 

basis of the monthly amount ($3000/12=$250) for each month that a full-time employee has purchased 

insurance on the Exchange and received a tax credit.   

 The total amount of the penalty equals the total monthly amount for each employee  who has purchased 

insurance on the Exchange (and who qualifies for the tax credit or subsidy). 

EXAMPLE: An employer with 75 full-time employees offers coverage to all of them, but the actuarial value of 

the coverage is only 50%.  Since the coverage does not meet the minimum value requirements, 25 of the 

employees go to the Exchange to purchase insurance.  Of these employees, 5 are eligible for a tax credit.  

Four of these employees purchase coverage for the entire year.  One of them purchases I for only 6 months.  

The amount of the penalty is $13,500 [(4 X $250 x 12mos) + (1 X $250 X 6mos)] 

 An employer that is part of an affiliated group is not liable for penalties that result from plans offered by 

another member employer within the affiliated group. 

 In Step Four, we discuss the $3000 penalty and how it applies if the coverage is not “affordable.”  If an 

employer’s plan does not meet the minimum value requirements and it is not affordable, the penalty will 

only be applied once.   
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STEP FOUR: Determine whether coverage is affordable  

Do any full –time 

employees have to pay 

more than 9.5% of 

household income for 

self-only coverage? 
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PENALTY 

 

YES 

REQUIREMENTS FOR “AFFORDABLE COVERAGE” AND CALCULATING THE $3000 PENALTY 

WHAT IS AFFORDABLE COVERAGE? 

The employer’s plan is considered “affordable” if the premium that the employee must pay does not exceed 

9.5% of the employee’s household income. 

 This calculation applies to the employee’s contribution for employee-only coverage.  Even though the 

employer is required to offer coverage to the employee’s dependent children, the affordability requirement 

applies to the amount the employee would have to pay to get coverage only for himself. 

 This means that the employee can charge the employee 100% of the additional charge for coverage for his 

children and/or the spouse. 

 If the employer offers more than one coverage option, the 9.5% requirement is applied to the lowest-cost 

coverage. 

 The employer generally will not know how much the employee’s household income will be.  The safe harbor 

is to use 9.5% of the employee’s W-2 income, but the dollar amount or percentage must remain consistent 

throughout the year.  This is intended to prevent employers from making a discretionary adjustment to the 

required contribution in the middle of the year. 

 There are other safe harbors based on an employee’s rate of pay and on the federal poverty limits. 

HOW IS THE $3000 PENALTY CALCULATED? 

If the employer’s plan does not meet the affordability requirements, the $3000 penalty is assessed in the same 

way as the $3000 penalty is assessed in Step Three. 

 The “$3000 penalty” is the annual amount. The penalty is actually calculated on the basis of the monthly 

amount ($3000/12=$250) for each month that a full-time employee has purchased insurance on the 

Exchange and received a tax credit.  It will only apply for employees who have to pay more than 9.5% of 

household income for the lowest cost coverage option. 

 The total amount of the penalty equals the total monthly amount for each month that an employee (who 

qualifies for the tax credit or subsidy) has purchased insurance on the Exchange. 

 

STEP 

FOUR 
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STEP FOUR: Determine whether coverage is affordable (cont’d). 

 

 

HOW IS THE $3000 PENALTY CALCULATED (CONT’D)? 

EXAMPLE: An employer with 75 full-time employees offers coverage to all of the full-time employees. The plan 

meets the minimum value requirements. For 3 employees, the coverage does not meet the affordability 

requirements.  All of these employees decide to purchase coverage on the Exchange, but only one qualifies for a tax 

credit or subsidy.  This employee purchases coverage for 10 months. The amount of the penalty in this case is $2500 

(1 X $250 x 10mos). 

 

 As explained in Step Three, the $3000 penalty is assessed only once for each employee.  If the employer has to 

pay the $3000 penalty because the  plan does not meet the minimum value requirements in Step Three, there 

won’t be an additional penalty imposed if it is not affordable for some of the employees. 

 An employer that is part of an affiliated group is not liable for penalties that result from plans offered by another 

member employer within the affiliated group. 
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